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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. CV 13-05693 PSG (GJS)

DECLARATION OF CASSANDRA
L. SETO IN SUPPORT OF
DEFENDANT SIRIUS XM RADIO
INC.’S REPLY IN SUPPORT OF
MOTION IN LIMINENO.1TO
EXCLUDE TESTIMONY OF
EXPERT MICHAEL WALLACE
AND ANY OTHER EVIDENCE
AND ARGUMENT THAT GROSS
REVENUE ALONE IS AN
APPROPRIATE MEASURE OF
DAMAGES

Hon. Philip S. Gutierrez

Final Pretrial Conference:
Oct. 31, 2016 at 2:30 p.m.

Trial Date:
Nov. 15,2016 at 9:00 a.m.

Hearing Date:
Oct. 31, 2016 at 2:30 p.m.
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DECLARATION OF CASSANDRA L. SETO

I, Cassandra L. Seto, declare and state:

l. [ am a partner at the law firm of O’Melveny & Myers LLP, counsel of
record for defendant Sirius XM Radio Inc. (“Sirius XM”) in the above-entitled
action. I make this declaration in support of Sirius XM’s Reply in Support of
Motion in Limine No. 1 to Exclude Testimony of Expert Michael Wallace and Any
Other Evidence and Argument that Gross Revenue Alone Is an Appropriate
Measure of Damages. I have personal knowledge of the matters set forth in this
declaration, and if called to testify thereto, I could and would do so competently.

2. Attached hereto as Exhibit A is a true and correct copy of relevant
excerpts from the transcript of the April 20, 2015 deposition of Michael Wallace.

3. Attached hereto as Exhibit B is a true and correct copy of relevant
excerpts from the transcript of the October 7, 2016 deposition of Mr. Wallace.

I declare under penalty of perjury under the laws of the United States that the
foregoing is true and correct and that this declaration is executed on this 21st day of

October 2016 at Los Angeles, California.

Cassandra L. Seto

1 SETO DECL. ISO SIRIUS XM’S
REPLY ISO MIL NO. |
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10 DOES 1 t hrough 10,
11 Def endant s.

#:22060
1 UNI TED STATES DI STRI CT COURT
2 CENTRAL DI STRI CT OF CALI FORNI A
3
4 FLO & EDDIE, INC., a )
Cali fornia corporation, )
5 I ndi vidually and on behalf ) Case No.
of all others simlarly ) CV 13-05693 PSG ( RZx)
6 si t uat ed, )
7 Pl ai ntiff, )
8 VS. )
9 SIRIUS XM RADI O, INC., a )
)
)
)
)

12
13
14 VI DEOTAPED DEPOSI TI ON OF M CHAEL J. WALLACE
15 Los Angeles, California

16 Monday, April 20, 2015

17
18
19
20
21
22 Reported by:

23 SHANDA GABRI EL, CSR No. 10094
24 Job No. 2014106

25 Pages 1-346
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#:22061
1 UNI TED STATES DI STRI CT COURT
2 CENTRAL DI STRI CT OF CALI FORNI A
3
4 FLO & EDDIE, INC., a )
California corporation, )
5 i ndividually and on behalf ) Case No.
of all others simlarly ) CV 13-05693 PSG ( Rzx)
6 si tuated, )
7 Plaintiff, )
8 VS. )
9 SIRIUS XM RADIO, INC., a )
Del awar e cor poration; and )
10 DCES 1 through 10, )
11 Def endant s. )
)
12
13
14
15 Vi deot aped deposition of M CHAEL J.

16 WALLACE, taken on behalf of the Defendant at

17 1999 Avenue of the Stars, Los Angeles, California,
18 commenci ng at 10:03 a. m, Monday, April 20, 2015,
19 bef ore SHANDA GABRI EL, CSR No. 10094.

20
21
22
23
24
25
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APPEARANCES:

FOR THE PLAI NTI FF:
GRADSTEI'N & MARZANO
BY: HENRY D. GRADSTEI N

Attorney at Law

6310 San Vicente Boul evard, Suite 510

Los Angeles, California 90048
213-776-3100

hgradstei n@radstein.com

FOR THE DEFENDANTS:
O MELVENY & MYERS
BY: ROBERT M. SCHWARTZ
EVAN T. MAYOR
Attorneys at Law
1999 Avenue of the Stars, Suite 700
Los Angeles, California 90067
310-553-6700
rschwartz@mm. com

emayor @ mm. com

ALSO PRESENT:
STEVE TOGAMI , VI DEOGRAPHER
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#:22063
1 sound recordi ng over the airwaves, | probably can't 10:13: 18
2 think of one that's quite that specific, other than, 10:13:24
3 you know, arguably this case. 10: 13: 29
4 Q So just so we're clear, this is the -- the 10: 13: 31
5 only case in your career where you've been asked to 10: 13: 34
6 val ue the performance of a sound recordi ng on being 10: 13: 40
7 pl ayed on any type of a radio station, be it AM FM 10:13:46
8 or satellite? 10: 13: 52
9 A. | haven't been asked in this case to val ue 10: 13: 53
10 the playing of a -- of a sound recording. |'ve been 10:13:57
11 asked to cal cul ate the revenues attributable -- 10: 14: 02
12 sorry, SiriusXM s revenues attributable to the use 10: 14: 07
13 of pre-1972 recordings. 10:14: 13
14 Q Al right. | understand what -- what 10: 14. 18
15 you' ve been asked to do in this case. 10: 14: 19
16 I just want to make sure | understand what 10: 14: 21
17 you have or haven't done in your professional 10: 14: 23
18 career. 10: 14: 26
19 So, yes or no, have you ever placed a value 10:14:26
20 such as -- let nme do it this way: Have you ever 10: 14: 29
21 pl aced a value to a broadcaster of performng a 10: 14: 32
22 sound recording on its radio station, whether it's 10: 14: 37
23 an AM FM satellite radio station? 10: 14: 39
24 A Well, I'd hate to say no, because |'ve done 10:14:44
25 probably 40 or 50 different nusic-related cases, and 10:14:53
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#:22064
1 this room So I'll answer -- | nean, | understand 12: 11: 58
2 you' re asking what | know. 12:12:00
3 Q Okay. So if | ask you what you know, will 12:12: 02
4 you tell me only what you know? 12:12: 03
5 A. | can't prom se that. 12:12: 06
6 Q Okay. Al right. 12:12: 09
7 So -- 12:12:10
8 A. If you ask me to tell you only what | know, 12:12:10
9 then I'lIl do ny best to do that. 12:12: 14
10 Q Okay. Al | can ask is that you do your 12:12: 17
11 best and | appreciate your -- your cooperation here 12:12:18
12 t oday. 12:12: 20
13 The danmge method that you used in this 12:12: 20
14 case and -- was that your idea or sonebody el se's 12:12: 32
15 i dea? 12:12: 37
16 A.  VWhat do you nean by "the damage net hod"? 12:12: 38
17 Q You tell me. What's the damage nethod? 12:12: 40
18 Describe for me in sinple ternms, so we can have a 12:12: 42
19 conversation, what your danage nmethod was in this 12:12: 45
20 case. 12:12: 47
21 A, Well, usually when | think of damage method 12:12:48
22 or nmethodology, | think of all the different ways 12:12:51
23 one m ght neasure damages, |ost profits, reasonable 12:12: 54
24 royalty, increased costs. There's lots of different 12:12:57
25 ways of nmeasuring danages. 12:12:59
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#:22065
1 In this case, the danage nethod was 12: 13: 01
2 provided to nme. It was gross revenues, attributable 12:13:03
3 pre-'72 sound recordings w thout deduction of cost. 12:13: 08
4 It was an assunption | made. So that was provided 12:13: 11
5 by counsel . 12:13:13
6 Q That wasn't your idea, that was their idea? 12:13:13
7 A, Well, | don't know whose idea it was. But 12:13: 16
8 it was ultimately their decision to provide that 12:13: 20
9 assunption to ne. 12:13: 22
10 Q Okay. And in order to take that assunmption 12:13:24

11 and turn it into $166 mllion or whatever the nunber 12:13:26

12 is -- let's start again. 12:13: 30
13 In order to take that assunption and turn 12:13: 31
14 it into an actual revenue ampbunt, how would you 12:13: 33
15 describe the method you were -- nodel that you 12:13: 36
16 created in order to do that? | just want to have 12:13: 40
17 sone term nology we can use to intelligently talk to 12:13:44
18 one anot her about that. 12:13: 47
19 A. Well, the -- the nethodol ogy that | used 12:13: 49

20 was to identify data and information that could be 12:13:51

21 used for deternining the proportion of SiriusXM s 12:14: 00
22 total gross revenues that were attributable to 12:14: 07
23 pre-'72 -- pre-'72 recordings. That's step one. 12:14: 10
24 Actually, sorry, step one is to determ ne 12:14: 17
25 the gross revenues attributable to the use of sound 12:14: 21
Page 100
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#:22066
1 plaintiff whole, then generally you attribute any -- 14:14:21
2 any |l osses suffered by the plaintiff that are 14: 14: 32

3 directly or proximtely caused by the conpl ai ned- of 14: 14: 36

4 conduct in- -- into the nmeasure of danages, and you 14:14: 40
5 al so include any benefits that are directly or 14: 14: 44
6 proxi mately caused that would not otherw se have 14:14: 50
7 occurred. So you usually net those two things. 14:14:52
8 And so, for exanple, you mght -- | nean, 14: 14: 54
9 the classic exanple is you count | ost revenues but 14:14: 56
10 you credit avoi ded expenses, which are benefits 14: 15: 02
11 received usually by a reduction in business 14:15: 06
12 activity. 14:15: 09
13 BY MR, SCHWARTZ: 14:15: 09
14 Q Now, in this case, that's not the approach 14:15: 10
15 you took, correct? 14:15: 13
16 A. I'mnot calculating plaintiff's |osses. 14:15: 15
17 I'm cal culating gross revenues earned by the 14:15: 17
18 def endant . 14:15: 21
19 Q Now, earlier -- did you study whet her 14: 15: 22

20 SiriusXM s performance of pre-1972 sound recordings 14:15: 28

21 nm ght have had the effect of causing people to want 14: 15: 32

22 to go see those perfornmers performlive when they 14:15: 36
23 were on concert tours? 14:15: 40
24 A. | only considered it in ny economc 14: 15: 45
25 reasoning in the same way that | consi dered whet her 14:15: 49
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|, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby
certify:

That the foregoing proceedi ngs were taken
before me at the tinme and place herein set forth;
that any witnesses in the foregoing proceedings,
prior to testifying, were adm nistered an oath; that
a record of the proceedi ngs was made by me using
machi ne shorthand which was thereafter transcribed
under mnmy direction; that the foregoing transcript is
a true record of the testinony given.

Further, that if the foregoing pertains to
the original transcript of a deposition in a Federal
Case, before conpletion of the proceedi ngs, review
of the transcript [ ] was [ ] was not requested.

| further certify I amneither financially
Interested in the action nor a relative or enployee
of any attorney or any party to this action.

I N W TNESS WHEREOF, | have this date
subscri bed nmy nane.

Dat ed: 4/ 30/ 15

— O\ (-
ﬂiiihfﬁh»ﬁhii_
SHANDA GABRI EL
CSR No. 10094

f@? CCE} "J"—g‘-’: :
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#:22069
1 UNI TED STATES DI STRI CT COURT
2 CENTRAL DI STRI CT OF CALI FORNI A
3
4
)
5 FLO & EDDIE, INC., a )
Cal i fornia corporation, )
6 i ndi vidually and on behal f of)
all others simlarly )
7 si tuat ed, )  No. CV13-05693 PSG ( GISx)
)
8 Plaintiff, )
)
9 VS )
)
10 SIRIUS XM RADI O, INC., a )
Del awar e corporation; and )
11 DOES 1 t hrough 10, )
)
12 Def endant s. )
)
13
14
15 VI DEOTAPED DEPOSI TI ON OF M CHAEL J. WALLACE
16 Los Angeles, California
17 Fri day, October 7, 2016
18 Vol ume 11
19
20

21 Reported by:

22 NADI A NEVWHART
23 CSR No. 8714
24 Job No. 2455103
25 PAGES 347 - 658
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1 UNI TED STATES DI STRI CT COURT
2 CENTRAL DI STRI CT OF CALI FORNI A
3
4
)
5 FLO & EDDIE, INC., a )
Cal i fornia corporation, )
6 i ndi vidually and on behal f of)
all others simlarly )
7 si tuat ed, )  No. CV13-05693 PSG ( GISx)
)
8 Plaintiff, )
)
9 VS )
)
10 SIRIUS XM RADIO, INC., a )
Del awar e corporation; and )
11 DOES 1 t hrough 10, )
)
12 Def endant s. )
)
13
14
15 Vi deot aped deposition of M CHAEL J. WALLACE,
16 Vol unme 11, taken on behalf of Defendant Sirius XM

17 Radi o, Inc., at 1901 Avenue of the Stars, Suite 950,
18 Los Angeles, California, beginning at 10:12 a.m and
19 ending at 7:20 p.m on Friday, Cctober 7, 2016,

20 bef ore NADI A NEWHART, Certified Shorthand Reporter
21 No. 8714.

22
23
24
25
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APPEARANCES:

For Plaintiff and the Wtness:
SUSMAN GODFREY, LLP
BY: KALPANA SRI NI VASAN
Attorney at Law

1901 Avenue of the Stars, Suite 950

o N o 0o b~ W N PP

Los Angeles, California 90067
9 310-789-3106

10 ksrinivasan@usmangodfrey.com
11
12 For Defendant Sirius XM Radio, I|nc.:

13 O' MELVENY & MYERS, LLP

14 BY: VI SION L. W NTER

15 BY: PATRI CK S. McNALLY

16 Attorneys at Law

17 1999 Avenue of the Stars, Suite 800
18 Los Angeles, California 90067
19 310-246-8456

20 VWi nter @ mm. com

21 pmcnal l y@mm. com

22

23

24

25

Page 349

Veritext Lega Solutions
866 299-5127

EXHIBIT B
12



Case 2:13-cv-05693-PSG-GJS Document 540-1 Filed 10/21/16 Page 16 of 29 Page ID
#:22072

APPEARANCES (Continued):

Al so Present:

KEI TH UGONE, Ph. D.

Vi deogr apher:
STEVEN TOGAMI

o N o 0o b~ W N PP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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#:22073

1 Q In connection with these -- with -- strike

2 t hat .

3 In connection with this assignnment, were you

4 asked to assune anyt hi ng?

5 A Yes. 10: 26: 54
6 Q \Wat were you asked to assune?

7 A Well, just in vernacular -- | have it nore

8 precisely in ny reports, but | was asked to assume

9 that the appropriate nmeasure of danmges for Flo &

10 Eddie's clains in this case are gross revenues 10: 27: 14
11 attributable to pre-'72 recordi ngs wi thout deduction

12 of costs.

13 Q And who told you to assune that?

14 A It was either Henry Gradstein or Harvey

15 Celler. They probably both told ne, but | don't 10: 27: 40
16 know who told me first.

17 Q So it was the lawers who hired you who told

18 you to assune that the correct neasure of damages in

19 this case is the gross revenue attributable to
20 pre-'72 recordings without a deduction for costs? 10: 27:51
21 A Correct.
22 MS. SRI NI VASAN. (Object to the form
23 THE WTNESS: That's right.
24 BY MR. W NTER:
25 Q \Were there any other assunptions that you 10: 28: 00
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#:22074
1 Q That's not answering my question.
2 Do you believe the defendants have suffered

3 harm as a result of Sirius XM playing the pre-'72

4 musi c?

5 A You nmeant plaintiffs. 12: 00: 23
6 Q Let me ask it again.

7 Do you believe that the plaintiffs have

8 suffered any harmas a result of Sirius XM playing

9 their pre-'72 nmusic? That should be a yes-or-no

10 questi on. 12: 00: 39
11 A | haven't -- | don't -- | guess | don't have

12 an opinion on that. | nmean, | explained in ny first

13 deposition why it's econom cally reasonable to

14 assune that they did suffer harm but | haven't -- |
15 haven't tried to prove that or cal cul ate an anpunt 12:01: 07

16 ot her than the anpunt that Sirius XM earned by

17 pl ayi ng their music w thout perm ssion.

18 Q This threshold question, | think, should be a

19 yes-or-no question

20 A well -- 12: 01: 22
21 Q Do you -- strike that.

22 Are you of the opinion that plaintiffs have

23 suffered any harmas a result of Sirius XM playing

24 their pre-'72 sound recordings?

25 A As | saidinny first deposition, the 12: 01: 35
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#:22075
1 repeated plays of plaintiffs' sound recordi ngs on
2 Sirius XM could have the effect of reducing the
3 amount of records or downl oads or other streans that
4 they could have been paid for if that nusic wasn't
5 ot herwi se avail able on Sirius XM 12: 02: 03
6 And it could have reduced the interest in
7 concert goers to attend those artists' concerts,
8 ei ther because they were tired of hearing the nusic
9 on Sirius XM or they were rem nded by listening to
10 it on Sirius XMthat they didn't actually |ike that 12:02: 24
11 artist. So | haven't done any cal culation to that
12 effect, but it can clearly have an econonic inpact
13 on the plaintiffs, these unauthorized plays.
14 Q So if I understand you correctly, your view
15 is that plaintiffs may have suffered a harmas a 12: 02: 41

16 result of Sirius XM playing their pre-'72 recordings

17 in the formof |ost sales and | ost concert revenues;

18 is that correct?

19 A Those are two possibilities, yes.

20 Q Are there any other possibilities on how 12: 02: 55

21 plaintiffs could have been harnmed by Sirius XM

22 pl ayi ng their pre-'72 recordings?

23 A Well, yeah, the -- the dilution of the value
24 of their work by the econonic extracti on made by
25 Sirius XM fromthe marketplace of revenues 12: 03: 16
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#:22076
1 know, a substantial nunber of these sound recordings
2 are still generating revenue for the owners, you
3 know, in various forms. But | haven't studied it.
4 | can't tell you that they all -- all are --
5 Q Sure. But -- but --
6 A -- but it's a reasonable assunption
7 Q But you've seen sone docunents. For exanpl e,
8 you' ve seen how the nmoney that Flo & Eddi e make on
9 the -- it's their "Happy Together"” sound recording,
10 haven't you? 12:21: 18
11 A 1've seen sone information about that. |
12 don't know if it was accounting records or just in
13 t he pleadings. But | know -- | know Flo & Eddie is

14 maki ng nmoney on "Happy Toget her."

15 Q And it's a reasonable assunption that at 12:21: 28
16 | east sonme portion of the class is also maki ng noney

17 by exploiting their sound recordings independent of

18 Sirius' -- Sirius XM s exploitation of the pre-'72

19 sound recordi ngs, correct?

20 A Yeah, | think it's safe to assume that many 12:21: 42
21 of them are.

22 Q Soif -- there's that certain anmobunt of noney

23 that the class is making fromthe exploitation at

24 the sane tine that Sirius XMis exploiting this

25 intellectual property. |It's a certain anpunt of 12:21:58
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#:22077
1 noney. Let's say that's anmount A.
2 How much woul d that anount of noney that the
3 class made on the exploitation of its pre-'72
4 recordi ngs have increased if Sirius XM had not
5 pl ayed their pre-'72 recordings? 12:22:13
6 A | haven't performed a calculation on that.
7 Q So you have no opinion regardi ng how nmuch
8 nore noney the class would have nmade if Sirius XM
9 had not played their pre-'72 sound recordings,
10 correct? 12:22: 29
11 MS. SRI NI VASAN. Object to the form
12 THE WTNESS: See, that's a different
13 guestion. | have all those opinions | just
14 expressed. | haven't performed a calculation. |If
15 you ask me have | perforned a calculation as to the 12:22: 41
16 anmpunt of additional noney they would have earned, |
17 haven't done that.
18 But | have all those opinions | expressed,
19 i ke how nuch was extracted fromthe val ue of
20 intellectual property. | know you don't want nme to 12:22: 53
21 go over that again, but when you -- when you convert
22 it to have you done a calculation to do you have any
23 opinions, it's -- | have lots of opinions.
24 BY MR. W NTER:
25 Q But you have not cal cul ated the anpunt of 12: 23: 06
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#:22078
1 nmoney that the class would have made if Sirius XM
2 had not performed their pre-'72 recordings, correct?
3 MS. SRI NI VASAN. (Object to the form
4 THE W TNESS: That's correct. For exanpl e,
5 haven't calculated lost profits. | haven't 12: 23: 27
6 cal cul ated what additional ambunt they woul d have,
7 in fact, earned in the but-for world.
8 BY MR. W NTER:
9 Q Have you identified in your report a single
10 instance of a lost record sale that any of the class 12: 23: 39
11 menbers have suffered as a result of Sirius XM s
12 performance of class nmembers' pre-'72 recordings?
13 MS. SRI NI VASAN: Object to the form
14 THE WTNESS: | haven't studied the
15 i ndi vi dual record sales, so | don't have any 12:24:00
16 specific identification of a |ost record sale.
17 BY MR. W NTER:
18 Q Are -- do you have any records or opinion
19 regardi ng any fewer downl oads of any of the class
20 menmbers' pre-'72 recordings as a result of Sirius 12:24:15
21 XM s performance of their pre-'72 recordings?
22 MS. SRI NI VASAN. (Object to the form
23 THE W TNESS: You nean do | have evidence of
24 it, or -- or do |l think -- do |I have an econom c
25 opi ni on about whether the availability of the nusic 12: 24: 27
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#:22079
1 copyright royalty judges concluded that, as well.
2 BY MR. W NTER:
3 Q Do you have an understandi ng of what fair
4 mar ket val ue is?
5 A Yes, | do. 03: 03: 08
6 Q Wat is fair market val ue?
7 A It's an anmpunt that a willing buyer and a
8 willing seller would agree to both with ful
9 knowl edge of the facts and neither under undue
10 duress. 03: 03: 20
11 Q Have you offered any opinions regardi ng what
12 the fair market value of the performance right for
13 the class nmenbers' pre-'72 recordings is?
14 A Li ke an amount or -- or an opinion related to
15 the topic? 03: 03: 38
16 Q No, an anount.
17 A Not a specific amunt, no.
18 Q Continuing with Exhibit 16 and the
19 recognition that the Sirius XM Sel ect package offers
20 bot h nusic and non-nusic content, do you have any 03: 04: 17
21 view on the percentage of the revenue as defined in
22 the CFR that should be attributable to the non-nusic
23 content ?
24 A Li ke a percentage nunber?
25 Q A percentage or a nunber. 03: 04: 46
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Page 24 of 29 Page ID

rate for the performance of a pre-'72 sound
recordi ng.

A On a satellite radio systen?

Q On any system

A There -- there mi ght be on sonme other
systens, but |I'mnot aware of any market rates for
performance of a pre-'72 recording on satellite
radi o where the parties are in agreenent that a
i censee does not otherwi se have the right to
br oadcast.

So | know there's been a |ot of settlenents
in this case, but | think at |east the ones |'ve
seen say that the parties dispute liability, and
it's a conprom se of clainms. And so it's not a
mar ket rate.

Q I'mjust making sure we're not limting
this -- your answer to satellite radio.

Do you have an opinion on what the market
rate is for the performance of a pre-'72 sound
recordi ng?

A I'mnot famliar with any narket rates for
that, whether it would be webcasting or terrestrial
or sone other setting. |'mnot sure. | know
there's a lot of attenmpts in satellite 1 and 2 to

put in market |icenses that, you know, were not

03:34:11

03: 34: 29

03:34: 42

03: 35: 00

03: 35: 24
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1 directly conparable, and the economi sts tried to
2 adj ust for those things and -- you know.
3 So | know there's a lot of rates floating
4 around out there, but I -- 1 can't tell you that I'm
5 famliar with one where the parties have agreed 03:35:42
6 that, you know, a license is required to performthe
7 pre-'72 recording and they've agreed to a rate for
8 that performance. |'mnot famliar with one.
9 Q Wuld it be fair to say that you're not aware
10 of a market rate for the performance of pre-'72 03: 35: 56
11 sound recordings, be it on terrestrial radio or
12 satellite radio?
13 A You nmean for the right -- the market rate for
14 the right to performthat song on -- on -- as
15 opposed to what a consuner would pay for the right 03: 36: 14
16 to listen to it?
17 Q Correct. |'m speaking about a market rate
18 for the performnce.
19 A Yeah, | guess |I'mnot sure. All the ones |
20 can think of are, you know, not conparable to what | 03: 36: 30
21 thi nk you're asking ne.
22 Q Meaning that you're aware of certain |licenses
23 for --
24 A Uh- huh.
25 Q ~-- perfor- -- pre-'72 performances but you 03: 36: 39
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M. Wallace, do you offer any opinions
regardi ng what a reasonable royalty would be for the
performance of pre-'72 sound recordings?

A Are you asking ne if 1'mgoing to have a
number in mnd or if I have any opinions about
reasonabl e royalty?

Q I'll repeat the question again.

Do you offer -- strike that.

Have you offered any opinions in this case
regardi ng what a reasonable royalty would be for the
performance of pre-'72 sound recordings?

A To date, | haven't offered an opinion on the
anount of a reasonable royalty.

Excuse ne. Can | just go grab my other
bottle of water? 1'll be back in one second.

Q Have the nenbers of the class received any
benefits based on the airplay of their pre-'72 sound
recordings on Sirius Xwr

A | don't have an expert opinion on that. It's
possi bl e.

Q Have you seen evidence that menmbers of the
cl ass have received benefit fromthe Sirius XM s
airplay of their pre-1972 recordi ngs?

A | assunme you nean any benefit, not |ike a net

benefit?

03:45: 31

03:45: 52

03: 46: 28

03:47: 23

03:47: 46
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A No. |I'mconcluding that Sirius XM hasn't
produced evidence to denonstrate that they had
aut hori zati on.
Q So you're not expressing any opinion on
whet her the remining sound recordings are |icensed 05: 16: 05
or not. You're sinply saying they weren't on the
list that Sirius XM provided that affirmatively
stated that these are licensed or authorized; is
that correct?
A Yeah, | think -- | think that's fair to say. 05:16: 21
I'm-- I'"'mtrying to take everything out of the
cl ass damages that Sirius XMindicates they have a
license for. And if they don't indicate that to ne,
I have no basis for taking it out of the damages.
Q So your opinion -- strike that. 05: 16: 38
Do you have an opinion on whether the
remai ni ng sound recordings are not |licensed or not
aut horized? Strike that.
Do you have an opi ni on whether the remining
sound recordings are authorized or licensed? 05:16: 56
MS. SRI NI VASAN: Object to the form calls

for a | egal concl usion.

THE W TNESS: Well -- okay. The way you want
me to answer the question is yes, yes, | do.
BY MR. W NTER: 05:17: 10
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1 Q Have you done anything to verify that these
2 remai ni ng sound recordi ngs belong to any of the
3 cl ass nenbers?
4 MS. SRI NI VASAN:. Object to the form
5 THE WTNESS: Well, certainly the Turtle 05: 24: 18
6 songs are on there, and | know those are owned by
7 the -- Flo & Eddie, so -- but no, | haven't gone
8 t hrough the 30-sonme-thousand sound recordi ngs and
9 attenmpted to verify directly that some current
10 remai ni ng class nenber actually has ownershi p. 05: 24: 38
11 BY MR. W NTER:
12 Q So aside fromthe Turtle sound recordings,
13 whi ch you say you verified are owned by the cl ass
14 menbers, are there any other sound recordi ngs on the
15 remai ni ng sound recordings list that you have 05: 24: 50
16 verified are owned by the class nmenbers?
17 MS. SRI NI VASAN: Cbject to the form calls
18 for a | egal concl usion.
19 THE WTNESS: No. MW -- ny nethodol ogy
20 didn't attenpt to identify ownership. | attenpted 05: 25: 00
21 to identify clains of |license and authorization or
22 accepted the claim of ownership for opt-outs.
23 BY MR. W NTER
24 Q So you haven't done anything to verify that
25 t he remai ni ng sound recordi ngs are owned by cl ass 05: 25: 20
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1 I, the undersigned, a Certified Shorthand
2 Reporter of the State of California, do hereby
3 certify:
4 That the foregoing proceedi ngs were taken
5 before me at the tinme and place herein set forth;
6 that any witnesses in the foregoing proceedings,
7 prior to testifying, were placed under oath; that a
8 verbatimrecord of the proceedi ngs was nade by ne
9 usi ng machi ne shorthand which was thereafter
10 transcri bed under nmy direction; further, that the
11 foregoing is an accurate transcription thereof.
12 | further certify that | am neither
13 financially interested in the action nor a relative
14 or enployee of any attorney of any of the parties.
15 I N W TNESS WHEREOF, | have this date
16 subscri bed my nane.
17 Dat ed: 10/12/2016
18
19
20
21
NADI A NEWHART

22 CSR No. 8714
23
24
25
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